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Disclaimer

This document describes the Netherlands most recent views regarding procedures and underlying principles on implementation of CDM by the Netherlands. It thereby substitutes all previous documents on the subject. Since the knowledge on CDM and its procedures are still evolving  this document should be considered as a living document, subject to future changes. No legal rights can be adopted from this document. 

1. Introduction

July 2001 offered a pleasant surprise for mankind, despite previous pessimistic expectations: a political agreement was reached at the resumed 6th Conference of the Parties (CoP6+) under the Kyoto Protocol. Although several details still have to be elaborated and concluded in November 2001 at CoP7 in Marrakesh, by giving guidance to many procedures the CoP6+ agreement - also called the Bonn agreement - has now enabled and effective start of implementation of the Kyoto protocol.

Under the Kyoto Protocol the Dutch obligation is to reduce its GHG (green house gases) emissions by 6%, compared to the reference year 1990. Already in 1999 the Dutch government decided – in line with European policy – to score 50% of this obligation on a national level and the remaining 50% abroad by application of the Flexible Mechanisms CDM (Clean Development Mechanism), JI (Joint Implementation) and IET (International Emissions Trading).

The major part of the reductions under the Flexible Mechanisms is expected to be covered by CDM, being the responsibility of the Ministry of Housing, Spatial Planning and the Environment (VROM, abbreviated in Dutch).

JI, being the responsibility of the Ministry of Economic Affairs, is however also expected to play a significant role. In June 2001 the first JI contracts concerning projects in several Eastern European countries were established and signed. 

However this note does not touch on JI nor does it address IET.

CDM and JI together are expected to cover in total 125 Megatonnes of CO2, representing the 50% gap to be bridged abroad in the budget period 2008-2012. 

In 2000 the Dutch government assigned considerable financial budgets to VROM and ordered the start of implementation of CDM. CDM aims at establishing cost effective reductions of GHG emissions abroad while contributing to sustainable development of the country involved. The achieved GHG reductions, called CERs (Certified Emission Reductions) are bought by the donor country (i.c. the Netherlands). As far as CDM is concerned abroad is defined as (in most cases non-industrialized) countries, having no specific GHG reduction target under the Kyoto Protocol, also known as non-annex 1 countries. 

Although CoP6+ has generated much clarity, not all questions on CDM have been answered yet and even when at CoP7 the EB (Executive Board) has been appointed it will take some more time before all provisions and guidance documents will be available and accepted by all parties. This implies that on the short term (1-2 year?) several uncertainties will persist. While the Dutch government intends to continue on implementation of CDM, in case of such uncertainties the tendency will be towards conservative estimates (“stay on the safe side”).

As long as official institutions for guiding and deciding on CDM projects do not exist or have not yet provided unambiguous guidance, VROM will deploy its own methodologies and procedures. It is obvious that these will fully follow the procedural steps as described in the Bonn agreement or - in case of uncertainties - be at least fully in line with its objectives. Through this approach the Dutch government intends making a quick start of implementation of the CDM while securing to the maximal possible extent that all early CDM contracts are eligible for approval and transfer of official CERs by the EB afterwards.

For the establishment of CDM projects the rules of the Bonn agreement prevail. However also VROM applies several key elements for CDM implementation, being: legitimacy and efficiency, tested against i.e. cost effectiveness, sustainability, guarantee on delivery and good governance. This document also describes VROMs position towards these elements.

Wherever this document mentions GHG, CO2-eq or CERs, both CO2 and the other 5 non-CO2 greenhouse gases as mentioned in the Kyoto Protocol are considered to be included.

Countries in which CDM projects are established are referred to as host countries. 

Companies and other initiators of CDM projects (the sellers of CERs) are referred to as project participants.

2. Organization and assignment of budgets

On 1 April 2001 the CDM division was established within the ministry of VROM as a separate division of the Directorate of International Environmental Affairs. UNFCCC negotiations are the primary responsibility of the Climate Change division of the directorate of Climate Change and Industry. Therefore the two divisions cooperate closely.  

Considerable budgets for execution of CDM and the purchase of CERs are allocated to the CDM division of VROM. Up front loading of CDM budgets into general CDM trust funds is not possible. Only commitments (and payments) related to tangible CDM projects are acceptable, whereby payment will in general be on delivery of the CERs. In exceptional cases up front payments of certain preparatory costs may be considered if proven unavoidable for the projects feasibility. 

Since procurement rules are applicable, VROM itself is not entitled to go out on the market and buy CERs at random. So VROM intends to seek cooperation with several types of intermediate implementing organizations, hereafter called intermediaries. At present three separate tracks are under development and a fourth track is under consideration:

1.  Through Multilateral IFIs (International Financial Institutions), e.g. the World Bank/IBRD, IFC and Regional Development Banks. Due to their position and international legal status these organizations are all expected to be able to go out on the market and negotiate and arrange the purchase of CERs on behalf of VROM. 

2.  Through international tendering by a Dutch government agency (Senter); the tender will be named CERUPT (Certified Emission Reduction Unit Procurement Tender). The CERUPT tender will strictly follow procedures and conditions set in advance, according to European (and WTO) procurement regulations.

3.  Through private financial institutions, which on their term have to be selected through application of a procurement tender, according to European regulations.

4.  Through bilateral purchase agreements between the Netherlands and a host country.

VROM intends to sign contracts with intermediaries which shall acquire CDM eligible projects, based on VROM’s guarantee to purchase the resulting CERs; the contracts will cover at least a 2 year period and if proven successful will be extended.  

By setting preliminary conditions VROM intends preventing a too strong competition between the intermediaries involved. Assignment of CDM activities in differing areas or regions to differing intermediaries can also contribute to geographical equity.

In order to prevent conflicts of interest (regulations on state support and procurement) neither Dutch nor other European suppliers of technology and services will be favored. It will be up to the project participants (selling the CERs) to decide who will provide the technology and services for the project concerned.

As emphasized VROM will only commit itself to payments based on tangible projects meeting the criteria on which parties have agreed in advance; nevertheless (co)financing preparatory activities, like project related capacity building may be possible.

CDM budgets are not meant for financing more general climate change related activities like non project-related capacity building and adaptation; these projects are primary the Ministry of Foreign Affairs’ (Directorate General for International Cooperation) responsibility. 

3. Procedures
VROM’s objective is maximizing the amount of CERs purchased at an acceptable level of quality and price. This objective could be served through differing types of contracts with the intermediaries. Generalizing at least two typical approaches are imaginable:

1.  The detailed approach. 
This approach aims at minimizing the risk of non-acceptance of CER by the EB through 
- for each individual project - securing all procedures and setting quality criteria for the information collected. 
It is the intermediaries task to acquire projects according to these procedures and meeting the criteria; in this approach VROM and the intermediary agree on a preferred (but not fully guaranteed) total amount of CERs generated by the intermediaries portfolio. For each individual project final delivery of the agreed amount of CERs is mainly the project participants responsibility, unless in cases of force majeure.                                                                                                            (Due to the specific nature of a procurement tender CERUPT can only follow this detailed approach)

or:

2.  The general approach. 
This approach aims at securing the purchase and thus transfer of the CERs by agreeing on a specified and guaranteed total amount of CERs to be delivered through the intermediaries portfolio, thereby leaving more flexibility to the intermediary as how to achieve this goal. In this case VROM will at least prescribe guarantees safeguarding the cost effective expenditure of public money, all within the framework of the original CDM intentions, thereby specifying e.g. the maximum average price of the portfolio and the minimal quality of the CERs.


Although some of VROM’s (fundamental) conditions apply to both the “detailed” and the “general” approach, the conditions of the “general approach” are not further elaborated in this document; they have to be negotiated more in detail between VROM and the intermediary involved. 

Thus the remainder of this and following chapters is based on the assumption of intermediaries applying the “detailed approach”. Nevertheless this information is also relevant for intermediaries considering a “general approach”, since many of the procedural rules are based on the Bonn agreements and will have to be applied anyhow.

Under the “detailed approach” the quality of the purchased CERs has to be assured, aiming at acceptance by the EB. Hence in assigning responsibility for the purchase of CERs to intermediaries, VROM wants to stay in control on crucial steps within the process.  For a better understanding of the position and role of all parties involved the following chapters will contain information on:

· Procedural steps as foreseen in the Bonn agreement and its underlying documents, including specific go/ no-go decisions by VROM

· Minimum quality standards for the documents involved (to be elaborated in annexes)

· Minimum criteria for countries and projects to qualify as admissible to a CDM appraisal procedure

 3.1 Procedural steps based on the Bonn agreement and standards for documents involved

The CDM “project cycle” as described in the CoP6+ documents has to be applied, i.e. establishment of project design documents including baselines, all validated by accredited designated operational entities (OEs), followed by registration at and thus acceptance by the Executive Board (EB). 

The project cycle is completed by monitoring, verification, certification and finally registration. 

At CoP6+ an agreement on all details of the text was not yet reached between parties. For the time being however, VROM considers the text describing the procedural rules as presented in annex A as leading and thus binding for its CDM activities. This text is based on the relevant paragraphs of the consolidated negotiation text on mechanisms by the President (FCCC/CP/2001/2/Add.2) and takes into account the Core elements of the Buenos Aires Plan of Action (FCCC/CP/2001/L.7). VROM advocates a prudent approach vis-à-vis CDM. In Bonn the high-level segment did not address procedural rules in an extensive manner. Text approved by the high-segment and the drafting group may be taken for granted. For the time being and only for the sake of this CDM implementation document choices have been made with regard to the remaining outstanding issues; these choices do not pre-empt the formal position of the Netherlands during the up coming negotiations at COP-7.
Starting from intermediaries being contracted by VROM to purchase CERs from eligible CDM projects, in general for each individual project a large number of consecutive procedural steps have to be followed, as described below. A distinction will be made between the project steps and the necessary agreements / legal documents to be exchanged between the parties involved.

For the project steps the following sequence can be anticipated (however emphasizing that the text in annex A is more accurate and binding):

1. Project participants draw up a Project Identification Note (PIN), giving a brief description of the project, the amount of CERs expected and other relevant environmental effects and general information on the financing and sale of CERs. Based on this PIN, project participants investigate which intermediary might be interested in purchasing the CERs from the project. It is the intermediaries competence to decide whether the project matches with VROM’s preset conditions; in case of doubt the intermediary might ask VROM’s view at this stage. Minimum quality standards of a PIN are described in annex B

2. After the PIN has been acknowledged by the intermediary as promising, the project participants elaborate and substantiate further on this document, which shall result in a Project Concept Note (PCN), providing a quite detailed description of the project and its environmental effects compared to the baseline, which is also included in the PCN; the PCN includes also the purchase price of the CERs, all according to the quality standards as specified in annex B 

3. After completion, the PCN (including the Letter of Endorsement, which will be clarified later) is presented to the intermediary again, which in its turn now formally asks VROM’s clearance to proceed. This will represent VROM’s most momentous decision, although this will only be definite after all conditions are met, implying acceptance by the formal CDM bodies (see hereafter), and after a final agreement is reached between parties on the amount of CERs to be delivered and its price. 

4. After VROM’s clearance, a Letter of Intent is signed between intermediary and project participants. This Letter of Intent specifies the intermediary’s interest of purchasing the CERs under specific terms and reserves the exclusive rights of the CERs generated by the project for the intermediary concerned, unless sharing the CERs with other parties was announced and considered acceptable in advance. From this moment on project participants can no longer negotiate selling CERs of this specific project with other (new) parties whether or not acting on VROMs behalf. For more details see annex C

5. The project participant then improves the quality of the PCN up to the level of a Project Design Document (PDD) which the project participant presents for independent validation to a designated Operational Entity (OE) of its choice, bearing in mind that the OE has to be accredited by the Executive Board (EB). For the quality demands of the PDD see annex B

6. The OE then reviews the PDD and any supporting documentation to confirm that at least the requirements have been met on:

· participation in CDM schemes

· additionality of GHG reductions (i.c. correct baseline) 

· comments of local stakeholders

· judgement on other environmental impacts

· provisions for monitoring, verification and reporting, laid down in an MVP (monitoring and verification protocol) 
For details see annex A

7. Finally the OE presents all results (including the Letter of Approval, which will be clarified later) in a validation report to the EB with a request to register it as an eligible CDM project; the OE also makes this validation report publicly available.

8.  As soon as the validation report is available, intermediary and project participants negotiate the final conditions of an Emission Reductions Purchasing Agreement (ERPA). In these negotiations VROM may act as observer, since VROM will ultimately check whether the project’s fundamentals as described in the PCN are still met, in which case VROM will give final approval. By approving the ERPA VROM will definitely commit itself to pay for the purchase of the CERs on the agreed conditions.

9.  Once the project has been accepted, begun and started producing CERs, project participants shall conduct suitable monitoring as described in the validated PDD.

10.  An (other) OE, assigned by the project participants, then shall periodically verify and subsequently certify the volume of GHG emission reductions generated by the project. The certification report shall constitute a request to the EB for issuance of CERs equal to the verified amount of reduced GHG.

11.  Assuming the EB does not decide to review the OEs conclusions, the issuance of CERs will be registered by the CDM registry administrator to the registry accounts of the parties and project participants involved, in accordance with their request. Subsequently payments will be executed.

In case standardized baselines for small scale CDM projects are made available by the EB, some of the above mentioned steps can be streamlined/simplified.

Besides the procedural steps described above it is crucial to sign the necessary agreements/ legal documents between the parties involved (for the quality details see annex C):

1. At an early stage both project participant and preferably also intermediary should know whether the host country is prepared to cooperate in the establishment of a CDM project in its territory. For reasons of internal decision making, most intermediaries may request the host country to sign a Letter of No Objection, based on the PIN, thereby indicating the host countries willingness to cooperate. However for CERUPT a Letter of No Objection is not relevant, since tendering forces the intermediary into a more passive role. Also the project participant may in this early stage ask for a Letter of Project Endorsement, to be issued by the host country, specifying that the host country endorses further development of the project for the purposes of the UNFCCC. 

2. To enable / encourage the final approval of any CDM project by a host country, it appears  beneficial to achieve an early general agreement between the governments involved (host country and donor country, i.c. the Netherlands), specifying the acceptance of transfer of CERs. This general agreement will be negotiated by the Netherlands government (VROM), resulting in a Memorandum of Understanding (MoU). An intermediary having sufficient international prestige, may also negotiate such a general agreement, resulting in a Host Country Agreement (HCA). Both MoU or HCA have to be established for a longer period and can subsequently serve all CDM projects in the host country. 

3. Either or not starting from MoU or HCA the project participant and host country finally negotiate and agree upon a (standardized) Letter of project Approval (LoA) for each individual project, being the most important (binding) document, specifying that the project involved contributes to the sustainable development of the host country and accepting the transfer of the CERs generated by that project. The LoA shall be available once the OE starts its validation.

4. It is the project participant’s responsibility to generate a Letter of Approval. An MoU or a HCA should be considered as means to facilitate the issuance of a LoA. As such an MoU or a HCA is not a prerequisite for purchasing CERs on behalf of VROM.

All procedures described above presume the existence of the EB, including its operational rules derived from the modalities and principles in the Bonn agreement. However this might take some time (at least until CoP8) whereas VROM prefers a quick start. 

In case the EB has not yet given guidance VROM will - for the time being - take up some of the EBs tasks. This will in particular be relevant in the following cases:

· Accept (or reject) OEs (which will have to be accredited by the EB later on) to validate projects

· Accept (or reject) the OEs validation report, according to the rules applicable to the EB

· Judge whether a host country has ratified (or within the foreseeable future will ratify or access) the Kyoto Protocol, thereby enabling the future transfer of CERs 

The objective remains to have the projects finally being registered and thus accepted by the EB.

VROM may decide to accept OEs or their validation reports in this intermediate period whereas later on the EB might reject these decisions; this is considered a political risk which will then be borne by VROM.

Finally the procedure as described will in general apply to all intermediaries. However there is an essential difference between the official CERUPT procurement tender, as performed by the Dutch agency Senter and the procedures as carried out by the other IFI’s and private financial institutions. The selection of eligible projects within CERUPT will be based on a competitive bidding procedure against pre-set conditions, while in other procedures the final selection of projects will be based on negotiations. Due to its specific nature, some procedural steps of the CERUPT procurement tender will differ slightly (e.g. introduction of an independent Advisory Committee), as will be described in CERUPTs Terms of Reference.

a. Minimum criteria for countries and projects to qualify as admissible to a CDM appraisal procedure

CDM essentially concerns the establishment of projects, the transfer of CERs between countries while also contributing to the sustainable development of the host country. 

For all countries involved it is crucial to enhance the positive effects of CDM agreements while preventing (strong) negative effects. CDM projects must never cause (political) damage in the countries involved. Therefore it is the sovereign competence of each country involved to determine which elements are relevant. 

Being the donor country, the Netherlands will apply the following minimum criteria for admission to a CDM appraisal procedure:

· Only projects in host countries listed in annex D are considered eligible for CDM. This positive list is based on the Dutch judgement of non-annex 1 countries meeting both of two important criteria:

1. The country should have signed, ratified, accepted, approved, or acceded to the Kyoto Protocol to the UN Framework Convention on Climate Change. 
Countries which have signed the Kyoto Protocol and have demonstrated a clear interest in becoming a Party to the Kyoto Protocol in due time (e.g. countries which have already started or are on the verge of starting the national ratification, acceptance or approval process ) may qualify as well. Examples for demonstrating this clear interest can be provided through evaluation of for instance:

· Has the country already signed the Kyoto Protocol?

· Does the Prototype Carbon Fund cover a project in the country?

· Has the country already signed MoUs or other bilateral documents showing interest to participate in CDM?

· The view of local Dutch embassies in the host countries concerned.

In addition, countries which have already started or are on the verge of starting the national accession process may qualify. The latter countries are not yet explicitly mentioned in annex D. It will be at the discretion of the project participant to start a CDM project in this category of countries.

Under the conditions mentioned admission to the CDM appraisal procedure is possible. However the OE can not approve validation of a project (and thus the EB can not officially register the project and its CERs) if the host country finally is not a party to the Kyoto Protocol. This implies that a LoA can only be valid and a final purchase agreement (ERPA) can only be signed after the host country has ratified or has become a Party to the Kyoto Protocol. To solve this dilemma for the short term an “preliminary ERPA” can be signed, including the following three conditions :

· The Host Country Agreement or MoU must clearly indicate the host countries will to ratify or become a Party to the Kyoto Protocol

· Starting from the moment the Kyoto Protocol has officially entered into force (i.e. 90 days after ratification by at least 55 parties, representing at least 55% of all GHG emissions) also the host country has to ratify or become a Party to the Kyoto protocol within ultimately 180 days; not meeting this deadline is considered an event of default of the ERPA.

· (Exceptional) cases of advanced payments are only possible after the host country has ratified or become Party to the Kyoto protocol.

After the host country has ratified or has become a Party to the Kyoto Protocol, the project is officially offered to the EB for approval; after this approval the ERPA is definite. 

2. Good governance according to World Bank policies. This is considered as an over all prerequisite for CDM cooperation with the Netherlands. In practice this condition appears to be not very relevant since countries meeting the Kyoto Protocol requirements also appear to apply good governance.

Naturally non-annex 1 countries not listed in the positive list in annex D may be added to this list after showing evidence of meeting the criteria. 

· The OECD has issued Guidelines for Multinational Enterprises, focusing on e.g. general policies, employment and industrial relations, environment, combating bribery, consumer interests, etc. These guidelines were adopted at the OECD ministerial meeting on 27 June 2000. Although the guidelines are not legally binding, the Dutch government welcomes and supports them as very useful recommendations and expects project participants to apply them as much as possible. However several parts of the guidelines are considered conditional; application of those parts is - and during the whole lifecycle of each project will remain - crucial for VROM’s judgement to enter into and continue CDM cooperation. Annex E provides the details.

· The Netherlands will not endorse nuclear projects, nor will it participate in projects having large scale adverse effects on society or biodiversity, which might sooner or later result in social or political agitation. Being somewhat difficult to precisely describe the criteria, the judgement on this item will already be made at the stage of judgement of the PIN. In principle VROM will judge only the project itself, thereby applying a relative narrow system border, unless it is obvious that the projects will create strong negative effects outside this system border. This pragmatic approach avoids the unnecessary preparation of worldwide LCA studies. In case of serious doubts, VROM might demand an EIA (Environmental Impact Assessment) meeting the European quality standards for EIAs.  

· Although the Netherlands intends to admit LULUCF projects on afforestation or deforestation, this will be delayed since at this moment too many questions have to be answered and uncertainties solved by the EB, to be decided at the earliest at CoP8.

4.  Conditions for selection and granting of projects
Chapter 3.2 provided the minimum criteria for admission of potential CDM projects into a appraisal procedure. Once admitted, the appraisal has to be established based on the project’s attractiveness. Again several elements play a key role, like the environmental additionality (= improvement compared to the baseline), the price level of the CERs (in US$ per ton CO2eq) and the level of sustainability. Each of these elements will be discussed separately.

4.1  Additionality

The Bonn agreement states that CDM projects shall be additional. The wording “additional” has created quite some confusion. Here is how VROM understands and will apply the additionality principle:

1. Public funding of CDM projects must be separate and additional to ODA funding. For the Netherlands it is quite straight forward to meet this obligation, since the national budget for ODA amounts to 0,7% of GDP and this has not changed - nor will it change in foreseeable future - since the Dutch government has separately made additional budgets for CDM available over the period 2001-2010. Even responsibilities for spending these budgets are separated: Ministry of Foreign Affairs (Directorate General for International Cooperation) for ODA and Ministry of VROM for non-ODA (CDM).
Although VROM sees no fundamental objections against purchasing CERs from projects which are also (partially) financed by ODA, VROM - given the uncertainties in the negotiations in this respect - prefers for the time being avoiding such combined projects.

2. CDM projects must result in GHG emissions being lower than “business-as-usual” in the host country. This condition is called environmental additionality. The “business-as-usual” scenario has to be described and substantiated in the baseline. It is obvious that the baseline will be one of the most crucial elements of a PCN and finally PDD. Hence the Bonn agreement provides for guidance on the subject by the EB resulting in inter alia simplified modalities and procedures for so called small scale CDM project activities (e.g. standardized baselines) and for accreditation of OEs, thereby securing sufficiently high quality of proposed baselines.                              Being aware of the relevance VROM has developed - only for the time being until the EB provides guidance on the subject - a guidance document presenting the possible approaches and emphasizing the most relevant elements to be taken into account in developing a baseline of acceptable quality. In order to secure approval of projects by the EB, VROM - again - followed a conservative approach vis-á-vis the preparation of these guidelines. The document is presented as annex F. For several small scale projects VROM also intends to develop (provisional) standardized baselines; as soon as they are available this will be communicated as described in chapter 7. As long as the EB has not provided its guidance on the subject, VROM expects project participants to take the VROM guidelines and available standardized baselines as point of departure for their baselines analyses. 
Finally two remarks about national environmental rules and legislation and about the role of Best Available Techniques (BAT) and the “official” documents describing BAT. It is obvious that a baseline can never be set at a less stringent level than the statutory regulations and laws in the host country concerned.                                          Several countries, organizations and also the EU issue documents describing what in their jurisdiction should be considered as being BAT, thereby indicating that application of this level of BAT represents a suitable level of environmental protection. As a consequence one could argue that these BAT documents are comparable to the minimum baseline. However one should keep in mind that the BAT documents concerned serve differing purposes and in many cases are valid only in certain areas. Hence a unilateral choice of any BAT document to determine the baseline is not considered justifiable.

3. There have been some misunderstandings about (additional) CDM financing, causing a non-viable project becoming viable. The Bonn text does not set this type of additionality as a condition; however at the validation stage the Operational Entity is expected to check whether also financial information is available showing the projects viability with and without CDM payments. Also VROM will use the projects need for additional financing as indicator for the price VROM is eventually willing to pay for the CERs, as explained in the next chapter. 

4.2 Price of the CERs 
This chapter provides information on prices of CERs, expressed as the CER’s cost effectiveness (price in e.g. US$/ton CO2 reduced). It should be emphasized that prices per ton of CO2 should not be confused with prices per ton of carbon which are 3,7 times as high! Cost effectiveness will play a major role in selection and granting of CDM projects. In an existing market it is relatively easy to establish a reasonable level of cost effectiveness, since the purchase price of products is balanced and settled. For the CDM market little experience is available, so the acceptable price level has to be derived from comparable initiatives. In this context the experiences of the PCF (Prototype Carbon Fund) and several market intelligence studies are extremely useful. Based on this information VROM assesses the CO2 market price at a level starting at approximately 1 US$/ton CO2 (price levels mentioned in this document are always meant as per metric ton of CO2eq). Sinks are anticipated to offer the lowest price credits. However, given the uncertainties, for the short term VROM will not yet involve sinks in its CDM program. As a consequence VROM may be prepared to accept CDM projects offering CERs at a price range between 1 and 5 US$/ton CO2, the upper level representing the possible maximum price for renewable projects with a high level of sustainability. This certainly does not imply that for all renewables 5 US$/ton CO2 will be paid. Mechanisms will be introduced to secure reasonable price levels through:

· Justification of the CERs price through calculation of each projects net present value and IRR (internal rate of return) both with and without additional CDM payments; CDM payments will never contribute to exceeding a level of reasonable feasibility / IRR

· Only for the CERUPT tender procedure: starting with expressions of interest at several price levels followed by competitive bidding. In order to prevent undesirable price-rice the subsequent granting might only be partial, e.g. no more than 90% of all eligible projects, thereby excluding the 10% most expensive (= least cost effective) projects. An alterative is to introduce maximal price levels depending on the “level of sustainability”.   

· For other procedures through IFI’s: negotiations between project participant and intermediary (based on basic VROM criteria) 

· Limit the agreed overall average price (e.g. 3 US$/ton CO2) for the total portfolio which intermediaries are expected to deliver to VROM.

Another reason for selecting  5 US$/ton CO2 as upper limit is comparison to the price level of national measures in the Netherlands, being at approximately 10 US$/ton; by including the risk differences of national projects versus project in countries far abroad the “natural” upper limit lies at about 5 US$/ton CO2.

It is exclusively VROMs competence to decide on contracts with intermediaries allowing for price levels incidentally exceeding 5 US$/ton CO2, e.g. in LDCs (Least Developed Countries).

In determining the cost effectiveness the additional costs related to validation etc are expected to be included.

4.3 Sustainability
Sustainability is one of CDMs cornerstones; it covers many aspects, often united by the three Ps: People, Planet, Profit. However the Bonn agreement states it is the host countries prerogative to determine whether and to what extent a project contributes to sustainable development. Thus VROM will not describe a certain level of sustainability. 

Yet for two reasons, determining the level of sustainability is also in the donor country’s interest. As explained in chapter 3.2, donor countries do not want to be held responsible for projects which by their nature might have some, but severe adverse effects, even if the over all effect is positive. The second reason refers to the efficient selection of CDM projects. From cost effectiveness perspective only the “cheapest” projects at the level of 1-2 US$/ton CO2 would be of interest; however in some cases more expensive projects might also contribute much more to sustainability. So for reasons of legitimacy and efficiency of spent budgets, establishment of a relationship between sustainability and pricing of CERs would be most welcome. Yet at the moment a suitable methodology is not available, so for the time being VROM will only indicatively rank some groups in order of “decreasing sustainability”:

1. Renewables 

2. Clean, sustainable grown biomass (no waste)

3. Energy efficiency improvement 

4. Fossil fuel switch and methane recovery

5. Sequestration (sinks)

This ranking could be helpful in establishing an acceptable price for CERs, thereby emphasizing the basic rules for establishment of a reasonable price, as explained in chapter 4.2.

VROM will continue its efforts developing a more suitable methodology of ranking sustainability, thereby including calculation of the ERR (Economical rate of return).

5.  Payments
VROM intends to sign agreements with intermediaries, thereby transferring the main responsibilities for purchasing CERs from eligible CDM projects. VROMs role in decision making has been clarified in chapter 3.1. 

For reasons of comparison, judgement of acceptable price levels will be expressed in US$/ton CO2. However all financial agreements and thus all payments, including fees, will have to be based on and expressed in Euros. 

In principle VROM is only willing to pay for the CERs from tangible projects upon delivery. However in exceptional cases and only if proven unavoidable, VROM might be willing to accept some up-front payments for tangible individual projects according to the following scheme: 

· maximal 5% on signing the contract

· maximal 25% in the first year of construction or retrofit

· maximal 20% in the second year of construction or retrofit

· maximal 10% on delivery of the construction or retrofit project

· minimal 5% on a yearly basis, on delivery of CER’s until 100% is achieved. 

It will be obvious that in case of up-front payments additional conditions will be set securing the return of the up-front payments plus 100% penalty in case of non delivery.

Procedures for final establishment of CDM projects are complicated and may be rather expensive. In order to lower the hurdle VROM is prepared - based on an approved PIN and irrespective the final outcome - to reimburse to all selected project participants a part of the cost of drawing up a baseline and of validation according to the following scheme:

a. 75% of the costs (with a maximum of Euro 25.000) of drawing up a specific baseline (not in case of an available standardized baseline)

b. 75% of the costs (with a maximum of Euro 12.500) of validation to be paid to the OE

Condition for this reimbursement is project participants willingness to grant the intermediary the exclusive rights of purchasing all CERs from the project. Another condition is that at least a Letter of Endorsement is available which also implies the project has to be planned in a country listed in annex D.

Irrespective the distribution of financial responsibilities between VROM and intermediary, VROM is prepared to pay for the following services/products:

1. The price of the CERs delivered

2.  The intermediary’s fee

3.  The reimbursement costs for baselines and validation

4. Unless determined otherwise VROM will pay its share to cover administrative expenses of CDM directly to the EB; the level of this share still has to be determined by the Conference of the Parties. 

The CER’s price level in US$/ton CO2, related to the “level of sustainability”, will be an important decision factor in accepting proposed CDM projects. Establishment of this calculated price level should include all of project participants’ costs as far as directly related to the selling/purchase of CERs, thus including financing the OEs costs but excluding the costs for drawing up baselines and validation. The intermediaries fee and the share of proceeds should not be included as well, since VROM considers both as overhead. In case of advanced payments the CER price level must be calculated by first discounting it at an interest rate of at least 10% (causing the calculated CER price to go beyond the CER price without advanced payment, and thus reducing attractiveness in the project selection procedure).   

The optimal fee structure still has to be established.

6.  Risks, mutual guarantees and contract preferences

CDM projects bring along risks, caused by a.o.:

· Project risks (construction, performance, contracts, counterparties, business)

· Financial risks (investments, relationship to third party co-investors, market, price)

· Political risks (country, regulatory framework, stable baselines in case of crediting period extension)

In general these risks can cause two consequences for VROM:

1. insufficient delivery of CERs, resulting in problems with meeting the Kyoto target

2. financial risks in case of (partial) non-delivery, resulting in:

· risk of money lost in case of up front payments

· risk of higher prices in case of compensating for non-delivery

Several possibilities exist to reduce or mitigate such risks. They will have to be applied as specified below.

Reducing risk of insufficient delivery can be realized through several options:

1. By parallel buying call options for AAUs

2. By additional insurance

3. By “self-insurance” through the size of the portfolio, enabling disappointing projects to be compensated by projects exceeding expectations.  Setting the agreed purchase amount for each project at a lower level than the maximal expected amount can also be helpful in establishing additional CERs.

4. By “self-insurance” by buying additional CERs

After intensive consultations VROM has - for the time being - decided to opt for option 3.

In order to reduce the financial risks VROM’s contribution to projects will be restricted to the purchase of CERs with a strong preference for payment on delivery. Although VROM does not participate in CDM projects as co-investor, the total sum of payments could be expressed as a proportion of total investments for the project. In order to reduce risks this proportion will in general not exceed 30% (perhaps for methane recovery of waste disposal an exception will be made), thereby indicating that other parties have to take responsibility - and thus share risks - for the remaining 70%. 

VROM expects intermediaries to prepare preliminary risk assessments for each project. After VROM has finally approved a project, payment for the CERs is guaranteed. In return VROM expects provisions from project participants and intermediaries for safeguarding the delivery of CERs based on the usual commercial terms, thereby leaving the regular commercial risks to the project participants. Risks for which the project participants can not be held responsible (mainly the political risks = force majeure) are in general VROM’s responsibility. When establishing mutual guarantees (VROM or  - on its behalf - the intermediary for payments for the CERs and project participant for delivering this amount), it is advisable to base the purchase agreement on purchasing a reliable proportion (about 70%?) of the maximum amount of CERs, which the project could generate. Parties should then also agree that any access amounts must firstly be offered to the intermediary, which on its term will purchase the CERs at the same price level. This approach also enhances “self-insurance”.  

An example of regular commercial risks is the exchange rate: since VROM will make its commitments and thus payments in Euros changes of exchange rates are the project participants risk.

Summarizing the chapter on risks and guarantees: Intermediaries are expected to make a preliminary risk assessment on project level and subsequently minimize the risks. In case of under-performance or even non-performance VROM rights should be reasonably balanced to the rights of the other investors.

In the terms of reference of the agreement between VROM and intermediary, the topic of a reasonable distribution of risks has to be further elaborated; a position paper on this item can be expected end September / early October.

General VROM preferences for the contracts of each individual project are:

1. contracts having a crediting lifetime of 7 or 10 years

2. an agreed fixed price of CERs (in Euros/ton CO2) 

3. a guaranteed minimum amount of CERs delivered plus the first right to buy the excess amount at the same price level

4. in case parties choose a contract period of 7 years, the first right of bid for extending the contract based on market prices, presuming the project after 7 years still generates CERs.

5. transfer of all of the projects CERs to VROM.  In practice - with the exception of projects in LDCs - minus at least 2% which will be withheld by the EB as a contribution to the adaptation fund and a contribution to the administrative CDM expenses. However in case of projects - meeting all other VROM criteria - with involvement of other CER buying participants, VROM will follow the adage “sharing the costs, sharing the credits”. This implies that all additional costs for acquiring the CERs (e.g. drawing up and validating baselines) will be paid pro rata of the amount of CERs delivered to parties.

7.  Additional information

VROM has opened its CDM page of the VROM website, to be accessed directly through www.cdminfo.nl (or through www.vrom.nl/cdm-english)
It is strongly recommended to visit this website regularly since it will contain all information about intermediaries which have been contracted by VROM.

Furthermore the website will (soon) contain the most recent update of this implementation document.
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CDM
Clean Development Mechanism
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Project Concept Note
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Annexes

The following annexes are still under preparation; they will all be released ultimately by the end of September 2001 (available as part of an update of this document at the CDM website).

Annex B  Quality standards for PIN, PCN and PDD 

Annex F  Baselines

Annex A
PROCEDURAL RULES TO BE APPLIED

The following text gives guidance on the procedural rules to be applied under the CDM cooperation with the Netherlands. It has been derived from the Bonn texts. VROM advocates a prudent approach vis-à-vis CDM. In Bonn the high-level segment did not address procedural rules in an extensive manner. Text approved by the high-segment and the drafting group may be taken for granted. Choices have been made with regard to the remaining outstanding issues. Choices made in this document do not pre-empt the formal position of the Netherlands during the up coming negotiations at COP-7.
This document falls in two parts. It opens with an oversight of the relevant CDM text approved by the high-segment followed by procedural rules discussed and agreed upon by the drafting group.    

To make it perfectly clear, numbering in this documents coincides with the original numbering of the Bonn UN FCCC negotiating documents.

PART 1  HIGH-LEVEL SEGMENT AGREEMENT

DECISION on Modalities and procedures for a clean development mechanism 

as defined in Article 12 of the Kyoto Protocol

Affirming that it is the host Party’s prerogative to confirm whether a clean development mechanism project activity assists it in achieving sustainable development,. 

Recognizing that Parties included in Annex I are to refrain from using certified emission reductions generated from nuclear facilities to meet their commitments under Article 3, paragraph 1, (Document FCCC/CP/2001/L.7, para 2, page 8)


Emphasizing that public funding for clean development mechanism projects from Parties in Annex I is not to result in the diversion of official development assistance and is to be separate from and not counted towards the financial obligations of Parties included in Annex I,  (Document FCCC/CP/2001/L.7, para 3, page 8)

1. Decides to facilitate a prompt start for a clean development mechanism

b) Develop and recommend to the Conference of the Parties, at its eighth session, simplified modalities and procedures for the following small-scale clean development mechanism project activities: 
 

i. Renewable energy project activities with a maximum output capacity     equivalent of up to 15 megawatts (or an appropriate equivalent);

ii. Energy efficiency improvement project activities which reduce energy consumption, on the supply and/or demand side, by up to the equivalent of 15 gigawatthours per year; or

iii. Other project activities that both reduce anthropogenic emissions by sources and that directly emit less than 15 kilotonnes of carbon dioxide equivalent annually; 

11. Decides that the share of proceeds to assist developing country Parties that are particularly vulnerable to the adverse effects of climate change to meet the costs of adaptation, as referred to in Article 12, paragraph 8, of the Kyoto Protocol, shall be two per cent of the certified emissions reductions issued for a clean development mechanism’s project activity.

PART 2 DRAFTING GROUP AGREEMENT

ANNEX  on Modalities and Procedures for a Clean Development Mechanism


                                   C. Executive Board

6. Information obtained from CDM project participants marked as proprietary or confidential shall not be disclosed without the written consent of the provider of the information, except as required by the national law.  Information used to determine additionality as defined in paragraph 41, to describe the baseline methodology and its application and to support an environmental impact assessment referred to in paragraph 35 c) shall not be considered as proprietary or confidential.


D.  Accreditation and designation of operational entities
19. The executive board shall:

a) Accredit operational entities which meet the accreditation standards contained in Appendix A below;

b) Recommend the designation of operational entities to the COP/MOP;

c) Maintain a publicly available list of all designated operational entities;

d) Review whether each designated operational entity continues to comply with the accreditation standards contained in Appendix A below and on this basis confirm whether to reaccredit each operational entity every three years;

e) Conduct spot-checking at any time and, on the basis of the results, decide to conduct the above-mentioned review, if warranted.

20. The executive board may recommend to the COP/MOP to suspend or withdraw the designation of a designated operational entity if it has carried a review and found that the entity no longer meets the accreditation standards or applicable provisions in decisions of the COP/MOP.  The executive board may recommend the suspension or withdrawal of designation only after the designated operational entity has had the possibility of a hearing.  The suspension or withdrawal is with immediate effect, on a provisional basis, once the executive board has made a recommendation, and remains in effect pending a final decision by the COP/MOP.  The affected entity shall be notified, immediately and in writing, once the executive board has recommended its suspension or withdrawal.  The recommendation by the executive board and the decision by the COP/MOP on such a case shall be made public. 

21. Registered project activities shall not be affected by the suspension or withdrawal of designation of a designated operational entity unless significant deficiencies are identified in the relevant validation report, verification report or certification for which the entity was responsible.  In this case, the executive board shall decide whether a different designated operational entity shall be appointed to review and, where appropriate correct, such deficiencies.  If such a review reveals that excess CERs were issued, the designated operational entity whose accreditation has been withdrawn or suspended shall acquire and transfer, within 30 days of the review, an amount of reduced tonnes of CO2 equivalent equal to the excess CERs issued, as determined by the executive board, to a cancellation account maintained in the CDM registry by the executive board. 

22. Any suspension or withdrawal of a designated operational entity that adversely affects registered project activities shall be recommended by the executive board only after the affected project participants have had the possibility of a hearing. 

23. Any costs related to the review, referred to in paragraph 21, shall be borne by the designated operational entity whose designation has been withdrawn or suspended. 
24. The executive board may seek assistance in performing the functions in paragraph 19, in accordance with the provisions of paragraph 17. 
E.  Designated operational entities

25. Designated operational entities shall be accountable to the COP/MOP through the executive board and shall comply with the modalities and procedures in decision -/CP.6 (Article 12) and this annex, and relevant decisions of the COP/MOP and the executive board. 

26. A designated operational entity shall:

a) Validate proposed CDM project activities; 

b) Verify and certify reductions in anthropogenic emissions by sources of greenhouse gases; 
c) Comply with applicable laws of the Parties hosting CDM project activities when carrying out its functions referred to in subparagraph (e); 

d) Demonstrate that it, and its subcontractors, have no real or potential conflict of interest with the participants in the CDM project activities for which it has been selected to carry out validation or verification and certification functions; 

e) Perform one of the following functions related to a given CDM project activity: validation or verification and certification.  Upon request, the executive board may, however, allow a single designated operational entity to perform all these functions within a single CDM project activity; 

f) Maintain a publicly available list of all CDM project activities for which it has carried out validation, verification and certification; 
g) Submit an annual activity report to the executive board; 

h) Make information obtained from CDM project participants publicly available, as required by the executive board.  Information marked as proprietary or confidential shall not be disclosed without the written consent of the provider of the information, except as required by the national law.  Information used to determine additionality as defined in paragraph 41, to describe the baseline methodology and its application and to support an environmental impact assessment referred to in paragraph 35 c) shall not be considered as proprietary or confidential.

F.  Participation requirements:

27.     Participation in a CDM project activity is voluntary. 

29. A party not included in Annex I may participate in a CDM activity if it is a party to
      the Kyoto Protocol

30. Subject to the provisions of paragraph 31, a Party included in Annex I with a commitment inscribed in Annex B may use [CERs,] issued in accordance with the relevant provisions, to contribute to compliance with part of its commitment under Article 3, paragraph 1, if it is in compliance with the following eligibility requirements:

a) It is a Party to the Kyoto Protocol; 

b) It has accepted  the agreement on procedures and mechanisms on compliance under the Kyoto Protocol;

c) It has established its assigned amount pursuant to Article 3, paragraphs 7 and 8, in accordance with the modalities for the accounting of assigned amount under Article 7, paragraph 4;

d) It has in place a national system for the estimation of anthropogenic emissions by sources and anthropogenic removals by sinks of all greenhouse gases not controlled by the Montreal Protocol, in accordance with Article 5, paragraph 1, and the requirements in the guidelines decided thereunder;

e) It has in place a national registry in accordance with Article 7, paragraph 4, and the requirements in the guidelines decided thereunder;

f) It has submitted the most recent available annual inventory, and continues to submit its annual inventories, in accordance with Articles [ 5, paragraph 2 ]and 7, paragraph 1, and the requirements in the guidelines decided there under]

g) [It submits the supplementary information on assigned amount in accordance with Article 7, paragraph 1, and the requirements in the guidelines decided there under and makes any additions to, and subtractions from, assigned amount pursuant to Article 3, paragraphs 7 and 8, including for the activities under Article 3, paragraphs 3 and 4, in accordance with Article 7, paragraph 4, and the requirements in the guidelines decided there under;]

h) [It maintains its commitment period reserve in accordance with paragraphs 6 to 9 in decision ‑/CP.6 (Article 17).]

31. A Party included in Annex I with a commitment inscribed in Annex B shall be considered to:

a) Meet the eligibility requirements referred to in paragraph 30 above after [16
] months have elapsed since the submission of its report to facilitate the establishment of its assigned amount pursuant to Article 3, paragraphs 7 and 8, and to demonstrate its capacity to account for its emissions and assigned amount, in accordance with the modalities adopted for the accounting of assigned amount under Article 7, paragraph 4, unless the enforcement branch of the compliance committee finds in accordance with decision -/CP.6 (Compliance) that the Party does not meet these requirements, or, at an earlier date, if the enforcement branch of the compliance committee has decided that it is not proceeding with any questions of implementation relating to these requirements indicated in reports of the expert review teams under Article 8 of the Kyoto Protocol, and has transmitted this information to the secretariat;

b) Continue to meet the eligibility requirements referred to in paragraph 30 above unless and until the enforcement branch of the compliance committee decides that the Party does not meet one or more of the eligibility requirements, has suspended the Party’s eligibility and has transmitted this information to the secretariat.

G.  Validation and registration

33. Validation is the process of independent evaluation of a project activity by a designated operational entity against the requirements of the CDM as set out in decision ‑/CP.6 (Article 12) and this annex, on the basis of the  project design document, as outlined in Appendix B below. 

34. Registration is the formal acceptance by the executive board of a validated project as a CDM project activity.  Registration is the prerequisite for the verification, certification and issuance of CERs related to that project activity.

35. The designated operational entity selected by project participants to validate a project activity, being under a contractual arrangement with them, shall review the project design document and any supporting documentation to confirm that the following requirements have been met:
a) The participation requirements as set out in paragraphs 27and 28 are satisfied; 

b) Comments by local stakeholders have been invited, a summary of the comments received has been provided and a report to the designated operational entity on how due account was taken of any comments has been received;

c) Project participants have submitted to the designated operational entity documentation on the analysis of the environmental impacts of the project activity, including transboundary impacts and, if those impacts are considered significant by the project participants or the host Party, have undertaken an environmental impact assessment in accordance with procedures as required by the host Party;

d) The project activity is expected to result in a reduction in anthropogenic emissions by sources of greenhouse gases that are additional to any that would occur in the absence of the proposed project activity, in accordance with paragraphs 41 to 50;

e) The baseline and monitoring methodologies comply with requirements pertaining to:

i. Methodologies previously [approved by the executive board]; or

ii. Modalities and procedures for establishing a new methodology, as set [out in paragraph 36];

f) Provisions for monitoring, verification and reporting are in accordance with decision -/CP.6 (Article 12) and this annex; 

g) The project activity conforms to all other requirements for CDM project activities in decision -/CP.6 (Article 12) and this annex, and relevant decisions by the COP/MOP [and by the executive board].
36. The executive board shall… recommended for adoption to COP/MOP. Once adopted by COP/MOP, the executive board shall make the adopted methodology publicly available.  The designated operational entity may proceed with the validation of the project activity.[ Whenever [the executive board approves] such a methodology, it shall make it publicly available along with any relevant guidance.  Once such a methodology has been [approved by the executive board], the designated operational entity may proceed with the validation of the project activity.]

37. A revision of a methodology shall be carried out in accordance with the modalities and procedures for establishing new methodologies as set out in paragraph 36.  Any revision to an approved methodology shall only be applicable to project activities registered subsequent to the date of revision and shall not affect existing registered project activities during their crediting periods.

38. The designated operational entity shall:  

Prior to the submission of the validation report to the executive board, have received from the project participants a formal letter of approval from the designated national authority of the host Party, including confirmation that the project activity assists the host Party in achieving sustainable development;

b)  In accordance with provisions on confidentiality contained in paragraph 26 h), make publicly available the project design document;

b) Receive, within 30 days, comments on the validation requirements from Parties, stakeholders and UNFCCC accredited non-governmental organizations and make them publicly available;

c) After the deadline for receipt of comments, make a determination as to whether, on the basis of the information provided and taking into account the comments received, the project activity should be validated; 

d) Inform project participants of its determination on the validation of the project activity. Notification to the project participants will include:

i. Confirmation of validation and date of submission of the validation report to the executive board; or

ii. An explanation of reasons for non-acceptance if the project activity, as documented, is judged not to fulfil the requirements for validation. 

f) Submit to the executive board, if it determines the proposed project activity to be valid, a request for registration including the validated project design document, the letter as referred to [in subparagraph (a) ]and an explanation of how it has taken due account of comments received.  The request for registration shall be made in the form of a validation report;  

g) Make this validation report publicly available. 

39. The registration by the executive board shall be deemed final 60 days after the date of receipt by the executive board of the request for registration unless a Party involved in the project activity, or at least [one fourth ]of the members of the executive board, requests a review of the proposed CDM project activity.  The review by the executive board shall be made in accordance with the following provisions:

a) Be related to issues associated with the validation requirements;

b) Be finalized no later than at the second meeting following the request for review, with the decision and the reasons for it being communicated to the project participants and the public.

40. A proposed project activity that is not accepted may be reconsidered for validation and subsequent registration, after appropriate revisions, provided that it follows the procedures and meets the requirements for validation and registration, including those related to public comments.

41. A CDM project activity is additional if anthropogenic emissions of greenhouse gases by sources are reduced below those that would have occurred in the absence of the registered CDM project activity.  

42. The baseline for a CDM project activity is the scenario that reasonably represents the anthropogenic emissions by sources of greenhouse gases that would occur in the absence of the proposed project activity.  A baseline shall cover emissions from all gases, sectors and source categories listed in Annex A within the project boundary.  A baseline shall be deemed to reasonably represent the anthropogenic emissions by sources that would occur in the absence of the proposed project activity if it is derived using a baseline methodology referred to in paragraphs [35 and 36].  

43. A baseline shall be established:

a) By project participants in accordance with provisions for the use of approved and new methodologies, contained in decision -/CP.6 (Article 12) and this annex;

b) In a transparent and conservative manner regarding the choice of approaches, assumptions, methodologies, parameters, data sources, key factors and additionality, and taking into account uncertainty;

c) On a project-specific basis; 

d) In the case of small-scale CDM project activities which meet the criteria specified in decision -/CP.6 (Article 12) and relevant decisions by the COP/MOP, in accordance with simplified procedures developed for such activities;

e) Taking into account relevant national and/or sectoral policies and circumstances, such as sectoral reform initiatives, local fuel availability, power sector expansion plans, and the economic situation in the project sector.

44. The baseline may include a scenario where future anthropogenic emissions by sources are projected to rise above current levels, due to the specific circumstances of the host Party.

45. The baseline shall be defined in a way that CERs cannot be earned for decreases in activity levels due to force majeure.

46. In choosing a baseline methodology for a project activity, project participants shall select from among the following approaches the one deemed most appropriate for the project activity, taking into account any guidance by the executive board, and justify the appropriateness of their choice: 

a) Existing actual or historical emissions, as applicable; or

b) Emissions from a technology that represents an economically attractive course of action, taking into account barriers to investment; or

c) The average emissions of similar project activities undertaken in the previous five years, in similar social, economic, environmental and technological circumstances, and whose performance is among the top 20 percent of their category.

47. Project participants shall select a crediting period for a proposed project activity from one of the following alternative approaches:

a) A maximum of seven years which may be renewed at most two times, provided that, for each renewal, a designated operational entity determines and informs the executive board that the original project baseline is still valid or has been updated taking account of new data where applicable; or

b) A maximum of ten years with no option of renewal.  

48. Reductions in anthropogenic emissions by sources shall be adjusted for leakage in accordance with the monitoring and verification provisions in paragraphs 57 and 55 f) respectively.

49. Leakage is defined as the net change of anthropogenic emissions by sources of greenhouse gases which occurs outside the project boundary, and that is measurable and attributable to the CDM project activity.

50. The project boundary shall encompass all anthropogenic emissions by sources of greenhouse gases under the control of the project participants that are significant and reasonably attributable to the CDM project activity.

H.  Monitoring

51. Project participants shall include, as part of the project design document, a monitoring plan that provides for:

a) The collection and archiving of all relevant data necessary for estimating or measuring anthropogenic emissions by sources of greenhouse gases occurring within the project boundary during the crediting period;

b) The collection and archiving of all relevant data necessary for determining the baseline of anthropogenic emissions by sources of greenhouse gases within the project boundary during the crediting period;

c) The identification of all potential sources of, and the collection and archiving of data on, increased anthropogenic emissions by sources of greenhouse gases outside the project boundary that are significant and reasonably attributable to the project activity during the crediting period;

d) The collection and archiving of information relevant to the provisions in paragraph 35 (c);

e) Quality assurance and control procedures for the monitoring process; 

f) Procedures for the periodic calculation of the reductions of anthropogenic emissions by sources by the proposed CDM project activity, and for leakage effects;

g) Documentation of all steps involved in the calculations referred to in subparagraphs c) and f) above. 

52. A monitoring plan for a proposed project activity shall be based on a previously approved monitoring methodology or a new methodology, in accordance with [paragraphs 35 and 36 above ]that: 

a) Is determined by the designated operational entity as appropriate to the circumstances of the proposed project activity and has been successfully applied elsewhere; 

b) Reflects good monitoring practice appropriate to the type of project activity.

54. Project participants shall implement the monitoring plan contained in the registered project design document.

55. (revisions to the monitoring plan require justification by project participants that the revisions improve the accuracy and/or completeness of information) [and shall be validated by the relevant designated entity.

56. The implementation of the registered monitoring plan and its revisions, as applicable, shall be a condition for verification, certification and the issuance of CERs. 

57. Subsequent to the monitoring and reporting of reductions in anthropogenic emissions, CERs resulting from a CDM project activity during a specified time period shall be calculated, applying the registered methodology, by subtracting the actual anthropogenic emissions by sources from baseline emissions and adjusting for leakage. 

58. The project participants shall provide to the designated operational entity, contracted by the project participants to perform the verification, a monitoring report in accordance with the registered monitoring plan set out in paragraph 51 for the purpose of verification and certification. 

I.  Verification and certification
54. Verification is the periodic independent review and ex-post determination by the designated operational entity of the monitored reductions in anthropogenic emissions by sources of greenhouse gases that have occurred as a result of a registered CDM project activity during the verification period.  Certification is the written assurance by the designated operational entity that, during a specified time period, a project activity achieved the reductions in anthropogenic emissions by sources of greenhouse gases as verified. 

55. In accordance with the provisions on confidentiality in paragraph 26 h), the designated operational entity contracted by the project participants to perform the verification shall make the monitoring report publicly available and:

a) Determine whether the project documentation provided is in accordance with the requirements of the registered project design document and relevant provisions of decision -/CP.6 (Article 12) and this annex;

b) Conduct on-site inspections, as appropriate, that may comprise, inter alia, a review of performance records, interviews with project participants and local stakeholders, collection of measurements, observation of established practices and testing of the accuracy of monitoring equipment;

c) If appropriate, use additional data from other sources; 

d) Review monitoring results and verify that the monitoring methodologies for the estimation of reductions in anthropogenic emissions by sources have been applied correctly and their documentation is complete and transparent;  

e) Recommend to the project participants appropriate changes to the monitoring methodology for any future crediting period, if necessary;

f) Determine the reductions in anthropogenic emissions by sources of greenhouse gases that would not have occurred in the absence of the CDM project activity, based on the data and information derived under subparagraph (a) and obtained under subparagraphs (b) and/or (c), as appropriate, using calculation procedures consistent with those contained in the registered project design document and in the monitoring plan; 

g) Identify and inform the project participants of any concerns related to the conformity of the actual project activity and its operation with the registered project design document. Project participants shall address the concerns and supply relevant additional information; 

h) Provide a verification report to the project participants, the Parties involved and the executive board.  The report shall be made publicly available.

61. The designated operational entity shall, based on its verification report, certify in writing that, during the specified time period, the project activity achieved the verified amount of reductions in anthropogenic emissions by sources of greenhouse gases that would not have occurred in the absence of the CDM project activity.  It shall inform the project participants, Parties involved and the executive board of its certification decision in writing immediately upon completion of the certification process and make the certification report publicly available. 

J.  Issuance of certified emission reductions

62. The certification report shall constitute a request for issuance to the executive board of CERs equal to the verified amount of reductions of anthropogenic emissions by sources of greenhouse gases.

63. The issuance shall be considered final 15 days after the date of receipt of the request for issuance, unless a Party involved in the project activity, or at least  [one fourth] of the members of the executive board request a review of the proposed CDM project activity.  Such a review shall be limited to issues of fraud, malfeasance or incompetence of the designated operational entities and be conducted as follows:

a) Upon receipt of a request for such a review, the executive board, at its next meeting, shall decide on its course of action.  If it decides that the request has merit it shall perform a review and decide whether the proposed issuance of CERs should be approved;

b) The executive board shall complete its review within 30 days following its decision to perform the review;

c) The executive board shall inform the project participants of the outcome of the review, and make public its decision regarding the approval of the proposed issuance of CERs and the reasons for it.

64. Upon being instructed by the executive board to issue CERs for a CDM project activity, the CDM registry administrator, working under the authority of the executive board, shall, promptly, issue the specified quantity of CERs into the pending account of the executive board in the CDM registry, in accordance with Appendix D below.  Upon such issuance, the CDM registry administrator shall promptly]:

a) [Forward the quantity of CERs corresponding to the share of proceeds to cover administrative expenses and to assist in meeting costs of adaptation, respectively, in accordance with Article 12, paragraph 8, to the appropriate accounts in the CDM registry for the management of the share of proceeds.

b) [Forward the remaining CERs to the registry accounts of Parties and project participants involved, in accordance with their request.

Annex C

Legal documents

CDM assumes a contractual relationship between an authorised Annex I Party and an authorised Non Annex I Party. Authorisation will  be derived from a letter in which the Party has designated its national authority for CDM. In the absence of such a designation authorisation should be demonstrated with an opinion of the national Attorney General confirming the authority of the signatories to enter in CDM cooperation. 

This Annex deals with the relevant contractual relations on CERs between and among the parties involved.

1.  Annex I Party-Non Annex I Party contractual arrangements 

A) Memorandum of Understanding (MoU) 

Umbrella arrangement on CDM-cooperation between the Netherlands and a host country setting the overall principles of the cooperation . 

Preamble

References to: 

· UN FCCC and Kyoto Protocol (including the agreement on compliance);

· Article 12 and further guidelines (Bonn Agreement)

· If applicable, reference to cooperation under the JI- pilot phase  

Articles:

· Objective  (development and implementation of CDM projects)

· Level of emission reduction: Indication of total amount of transferable CERs  in Mton CO2 equivalent (approval on a case by case basis); 

· Reference to public tender CERUPT and other CER purchase agreements through intermediaries assigned by the Netherlands

· On the ratification of the Kyoto Protocol and signing its Agreement on Compliance;
· Reference to (any future) Kyoto guidelines on validation, certification, etc. and temporary provisions in absence of definite Kyoto guidelines.  

· On compliance of UN FCCC and  the KP

Specific obligations of the Netherlands: 

· On cooperation with host country and project participant to ensure proper verification, certification, transfer and delivery of CERs;

· On consultation with the host country on major amendments in specific CDM cooperation schemes;
Specific obligations of the host country:

      -
On the approval, authorisation or license  to sell, assign and transfer CERs, free and clear of any Lien, such as charge;

· On the provision, granting or issuance of facilities, services, permits, licenses, consent and authorisation;

· On disclosing of information and granting unlimited and unrestricted access to its territory for the purpose of the contractual arrangement;

· On best efforts to realize the transfer in case of impossiblity of the transfer;

· On coordination, sharing data and experience  vis-à-vis host country related  baselines.
B)  Umbrella Host Country Agreement (HCAs)

In order to secure the transfer of CERs on a case by case basis, intermediaries may on behalf of the Netherlands agree with host countries on overall CDM cooperation. 

An Umbrella Host Country Agreement should include, inter alia, covenants on:

· The host country’s assistance with registration of CERs;

· Compliance of the host country with UN FCCC regulatory framework;

· Ratification or intention to ratify the Kyoto Protocol in due time;

· Access to project sites;

· Disclosure of information;

· distribution requirements for sale of additional CERs; and

· short listing of independent Third Parties.

It should be noted that for each specific project a host country should give its final approval on the acceptance of a specific project as a CDM project and approval of the transfer of the related CERs depends on the tangible project involved. MoUs and/or HCAs may facilitate the issuing of such approvals.

2. Intermediary - host country  arrangements 

During the CDM project cycle an intermediary should apply to the following contractual arrangements vis-a-vis a host country.

Letter of “No Objection” (LoNO)
At the discretion of the intermediary a “Letter of No Objection” may be requested on the basis of a Project Identification Note (PIN) in order to gain assurance from the host country of its intention to eventually sign the Letter of Endorsement.  

Letter of Endorsement (LoE)

Confirmation to the project participant of the preparedness of the host country on the basis of a PIN to endorse the further development of the project in question. By the endorsement the host country commits itself to render such assistance as may be necessary in the future registration, for the purpose of the UN FCCC, of the CERs; it being understood that the modalities for such registration have still to be developed. The LoE may be sought in parallel with the preparation of the Project Concept Note  (PCN).

3. Intermediary- project participant arrangements

Letter of Intent (LoI)

An agreement for each individual project between the intermediary and the project participant which contains covenants on:

-an option  for a minimum period to enter (exclusively) into an Emission Reduction Purchase Agreement (ERPA) for all or an agreed amount of any CERs. Negotiations with Third Parties only with prior written consent of the intermediary. 

A LoI may be issued by the intermediary for projects that have been cleared by VROM but that have not yet come to financial closure.

Emission Reduction Purchase Agreement (ERPA)

An agreement for each individual project between the intermediary and the project participant, which should contain covenants on:

-insurance;

-validation;

-certification;

-compliance with safeguard polices;

-payments for, and transfer of, CERs

N.B. Covenants on the transfer of CERs, presumes project participant’ ownership of the CERs or the authorisation by a host country to transfer CERs.

4. Project participant - host country  arrangement 

Letter of Approval

The document contains the following covenants for the host country:

-recognition of the project on the basis of the PDD as a project in accordance with      Article 12 of the KP;

-authorisation to the contractor and any future owner of the project to assist in generating CERs;

-transfer of a specified amount of CERs to the Netherlands;

-joint obligation of the host country and the Netherlands on reporting of the transfer to UN FCCC secretariat;

-obligation of the host country on reporting of the transfer to a third country to the UN FCCC secretariat.  

Acceptation of the project by the Government of the Netherlands and a contract concerning the delivery of CERs between the Netherlands and the contractor (“gunningscontract) are a prerequisite for a Letter of Approval.
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Indicative positive list of countries admissible to the CDM appraisal procedure (as at 12 September 2001)
The countries listed in this annex qualify for CDM cooperation with the Netherlands. As a minimum criterion the country should have signed, ratified, accepted, approved, or acceded to the Kyoto Protocol to the UN Framework Convention on Climate Change. Countries which have signed the Kyoto Protocol and have demonstrated a clear interest in becoming a Party to the Kyoto Protocol in due time (e.g. countries which have already started or are on the verge of starting the national ratification, acceptance or approval process) may qualify as well.

In addition, countries which have already started or are on the verge of starting the national accession process may qualify. The latter countries are not explicitly mentioned in this list 

The first CERUPT procedure is expected to start on 1 November 2001. For projects under CERUPT an umbrella arrangement (MoU) on CDM cooperation between the Netherlands and  the host countries is being sought. For reasons of capacity only a restricted number of countries (indicated in bold) have a preferential status as CERUPT eligible countries, the selection being based on:

a)  an already existing useful MoU or an estimate for a quick and successful procedure to establish such an agreement, and

b)  an estimate of the host countries potential for CDM projects

Of course other countries are admissible to the CERUPT procedure too, if at an early stage a Letter of Endorsement and ultimately at the moment of validation (limited to 12 months after the first Expression of Interest) a Letter of Approval is available. All documents shall meet the quality criteria listed in annex C.

Good governance according to World Bank’s policies is considered as an overall prerequisite for CDM cooperation with the Netherlands.

Antigua and Barbuda 

Argentina

Azerbaijan

Bahamas

Barbados

Bolivia

Brazil

Chile

China

Cook Islands

Costa Rica

Cuba

Cyprus

Equador

Egypt

El Salvador

Equatorial Guinea

Fiji

Gambia

Georgia

Guatemala

Guinea

Honduras

Indonesia

Israel

Jamaica

Kazakhstan

Kiribati

Lesotho

Malaysia

Maldives

Mali

Marshall Islands

Mauritius

Mexico

Micronesia (Federal States of)

Mongolia

Nauru

Nicaragua

Niger

Niue

Palau

Panama

Papua New Guinea

Paraguay

Peru

Philippines

Republic of Korea

Saint Lucia

Saint Vincent and the Grenadines

Samoa

Senegal

Seychelles

Solomon Islands

Thailand

Trinidad and Tobago

Turkmenistan

Tuvalu

Uruguay

Vanuatu

Vietnam

Uzbekistan

Zambia
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Minimum criteria for admission to and endorsement of CDM projects  by the Netherlands

General Policies

Enterprises shall take fully into account established policies in the countries in which they operate, and consider the views of other stakeholders. In this regard, enterprises shall respect the human rights of those affected by their activities consistent with the host government’s international obligations and commitments.
Employment and Industrial Relations

Enterprises shall, within the framework of applicable law, regulations and prevailing labour relations and employment practices:

· Respect the right of their employees to be represented by trade unions and other bona fide representatives of employees, and engage in constructive negotiations, either individually or through employers’ associations, with such representatives with a view to reaching agreements on employment conditions.

· Contribute to the effective abolition of child labour.

· Contribute to the elimination of all forms of forced or compulsory labour.

· Not discriminate against their employees with respect to employment or occupation on such grounds as race, colour, sex, religion, political opinion, national extraction or social origin, unless selectivity concerning employee characteristics furthers established governmental policies which specifically promote greater equality of employment opportunity or relates to the inherent requirements of a job.

· Take adequate steps to ensure occupational health and safety in their operations.

· Enable authorised representatives of their employees to negotiate on collective  bargaining or labour management relations issues and allow the parties to consult on matters of mutual concern with representatives of management who are authorised to take decisions on these matters.

Environment

Enterprises shall, within the framework of laws, regulations and administrative practices in the countries in which they operate, and in consideration of relevant international agreements, principles, objectives and standards, take due account of the need to protect the environment, public health and safety, and generally to conduct their activities in a manner contributing to the wider goal of sustainable development. 

In particular, enterprises shall:

· Assess, and address in decision-making, the foreseeable environmental, health, and safety-related impacts associated with the processes, goods and services of the enterprise over their full life cycle. Where these proposed activities may have significant environmental, health or safety impacts, and where they are subject to a decision of a competent authority, prepare an appropriate environmental impact assessment. 

· Consistent with the scientific and technical understanding of the risks, where there are threats of serious damage to the environment, taking also into account human health and safety, not use the lack of full scientific certainty as a reason for postponing cost-effective measures to prevent or minimise such damage.

· Maintain contingency plans for preventing, mitigating, and controlling serious environmental and health damage from their operations, including accidents and emergencies.

Combating Bribery

Enterprises shall not, directly or indirectly, offer, promise, give, or demand a bribe or other undue advantage to obtain or retain business or other improper advantage. Nor shall enterprises be solicited or expected to render a bribe or other undue advantage. 
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